May 1, 2015

To: Honorable Terence R. McAuliffe, Governor of Virginia
: Senate of Virginia- Courts of Justice and Rehabilitation and Social Services Committees
: Virginia House of Delegates- Courts of Justice and Militia, Police, and Public Safety Committees

PETITION TO GRANT CLEMENCY AND REINSTATE PAROLE IN THE COMMONWEALTH OF VIRGINIA
Article V, Section 12 of the Virginia Constitution and Virginia Code Annotated, Sections 53.1-229
through 53.1-231 grants the Governor of Virginia inherent power and authority to grant clemency to
prisoners in the form of conditional pardons and sentence commutations.
We, the Undersigned, are filing this petition with your office to seek your leniency and mercy, to
appeal to your sense of fairness and justice, and to bring to your attention a longstanding injustice which
has persisted in this Commonwealth since parole was abolished effective January 1, 1995. Having
exhausted all available post-conviction remedies in both state and federal courts, there are few avenues
for long-term Virginia prisoners to regain our freedom after decades of languishing in confinement.
Under Virginia Code Annotated (V.A. Code), Section 19.2-303, a defendant can motion to sentencing
court for a reduction or modification of his/her sentence but this motion must be filed before a
defendant is transferred to the V.A. Dept. of Corrections. Once a defendant is transferred to the V.A.
Dept. of Corrections, the sentencing court loses jurisdiction to entertain such motions. Because most
lawyers do not exercise this option on behalf of their client in a timely manner- if at all- V.A. Code 19.2303 offers little to no relief for prisoners who have already spent years (decades) in prison.
Under V.A. Codes 19.2-327.2 and 19.2-327.10, a prisoner may petition both the V.A. Supreme and the
Court of Appeals of Virginia for a writ of actual innocence based on biological and non-biological
evidence. In both instances, however, in order to qualify for relief under these Codes, a prisoner must
have entered a plea of not guilty during his/her trial. Consequently, neither of these Codes offers relief
to prisoners who have pied guilty and admitted guilt.
V.A. Code provides for the early conditional release of geriatric (elderly) prisoners. This Code states:
"Any person serving a sentence imposed upon a conviction for a felony offense, other
than a Class 1 felony (i) who have reached the age of sixty-five or older and who has
served at least five years of the sentence imposed or (ii) who has reached the age of
sixty or older and who has served at least ten years of the sentence imposed may
petition the Parole Board for conditional release."
As you can see, this Code doesn't take into account the age of the prisoner at the time he/she was
sentenced. For instance, prisoners who were only 18-years-old at the time of sentencing will have to
serve a minimum of forty-two {42) consecutive years- when he/she has attained the age of sixty- before
he/she can petition the Parole Board for conditional geriatric release. Even then, conditional geriatric
release is not guaranteed, as most petitions filed pursuant to this Code are routinely denied. Between

1994 and 2010, only fifteen geriatric prisoners were .granted early release pursuant
the growing costs to taxpayers for their end-of-life medical care.
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this Code despite

Despite the current decades-long "tough on crime 11 political rhetoric, the only chance for prisoners
like us to regain our freedom is through an act of clemency Governor Terence McAuliffe. Article V,
Section 12 of the V.A. Constitution and V.A. Codes 53.1-229 through 53.1-231 grants Gov~rnor McAuliffe
inherent power and discretion to grant clemency to prisoners in the form of conditional pardons or
commutation (reduction) of sentences. Because many of us are first-time felons; were given harsh
sentences far outside the recommended sentencing guidelines; were in our youth when we committed
our crimes; and are serving de facto (practical) life terms without the benefit of parole and with no

reasonable opportunity for release, these are compelling factors that warrants the grant of conditional
pardons or sentence commutations in our cases. In addition, these are compelling reasons why Parole
should be reinstated here in Virginia. As it presently stands, we will die in prison before our release
dates come to fruition unless Governor McAuliffe exercise his clemency/pardon powers in our cases or
reinstate parole.

WHY NO PAROLE IN VIRGINIA?

A federal law known as the Violent Crime Control and Law Enforcement Act of 1994 (VCCLEA),
includes a provision called the Violent Offender Incarceration and Truth-in-Sentencing incentive grants
(VOITIS), which provided grants to state and local correctional systems to expand their capacity to
incarcerate violent offenders and to impose longer and more determinate sentences.

·,,,_/

VOITIS, codified into federal law as Title 42, U.S.C.S., sections 13701, 13702, 13703, 13704,was
sponsored and introduced to the U.S. Congress by former Representative Jack Brooks (TX-9) and signed
into law the following year by then-President Bill Clinton. (See Title 42, U.S.C.S., sections 13701, 13702,
13703, 13704 attached hereto at Exhibit A).
Before a state could qualify for grants under VOITIS, states were required to pass Truth-in-Sentencing
legislation which effectively abolished parole, mandating prisoners convicted of a felony {(serve not less
than 85 percent of the sentence imposed (without counting time not actually served, such as
administrative or statutory incentives for good behavior)." Section 13704.
VOITIS was the inspiration behind Virginia adopting its own legislation abolishing parole and
mandating that prisoners serve no less than 85 percent of our sentences for crimes committed on or
after January 1, 1995. This tegisiation (House Bill No. 5001) was sponsored by then-Republican Delegate
Randy Forbes and signed into law by then-Republican Governor George Allen during a 1994 special
session of the Virginia General Assembly. House Bill 5001 was later codified into Virginia law as V.A.
Code 53.1-165.1. (See V.A. Code 53.1-165.1 attached hereto at Exhibit B). Consequently, the amount of
good time credits prisoners received to reduce the period of incarceration for good behavior was
effectively reduced from a maximum of thirty days credit for each thirty days served under V.A. Code
53.1-201 (before parole was abolished), to a maximum of four and one-half days credit for each thirty
days served under V.A. Code 53;.1-202.3 (after parole was abolished). (See V.A. Codes 53.1-201 and
53.1-202.3 attached hereto at Exhibit C). Because of this legislation, Virginia's prison population
ballooned from just 18,000 in 1994 to 40,000 in 2013.

\. __,/

Between 1996 and 1998, twenty-eight states that enacted Truth-in-Sentencing legislation collective
received over $680 million in VOITIS grants. See Office of Justice Programs, U.S. Dept. of Justice, Violent
Offender Incarceration and Truth-in-Sentencing Incentive Program: http://www.ojp.usdoj.gov/cpo/
voitis.

Page 2 of 5

Fifteen out of twenty-seven states that received VOITIS grants in 1997 indicated that these grants
were either a key or partial factor in their enactment of Truth-in-Sentencing legislation which effectively
abolished parole, including Virginia.
Between 1996 and 1998, Virginia alone received a total of $11, 201, 786 in VOITIS grants, which partly
funded the construction of two super maximum and two maximum-security prisons: Wallens Ridge
State Prison, Red Onion State Prison, Sussex One State Prison and Sussex Two State Prison. All four of
these high-tech prisons began accepting prisoners in 1997 and 1998, many of them contracted from out
of state.
Because of tough on crime policies like those mentioned above, the overall U.S. prison population
grew 700% between 1970 and 2010. Consequently, America currently incarcerates more of its citizens
than any other country on earth. Even though Blacks and Latinos collectively make up 30% of the U.S.
population, we account for 75% of the total U.S. prison population. Specifically in Virginia, Blacks make
up only 20% of the statewide population, but 60% of the total state prison population.
Truth-in-Sentencing and Three Strikes laws, in addition to VCCLEA, VOITIS, and subsequent abolition
of parole laws disproportionately affects poor people and people of color. These draconian laws
represent a gross raaial and social injustice which has persisted within America's system of legal
jurisprudence for far too long. A question that we present to you and members of the General Assembly
is: if VOITIS grants were a key or partial factor in Virginia abolishing parole and enacting Truth-inSentencing legislation, and if Virginia stopped receiving VOITIS grants in 2007, why are we still forced to
serve 85% of our sentences and why hasn't parole been reinstated?
\,...__/

As of 2014, the V.A. Dept. of Corrections' annual operating budget has grown to consume almost $1
billion of Virginia's tax dollars. This is happening at time when you announced $20.3 million in cuts to
the V.A. Dept. of Corrections budget to close a $2.4 billion revenue shortfall/deficit in the two-year state
budget. It costs Virginia's taxpayers approximately $30,000 a year to keep long-term, rehabilitated
prisoners locked up for crimes we committed decades ago in our youth. These tax dollars would be
better served financing early childhood (pre-k) education; pay raises for underpaid school teachers;
rebuilding antiquated and dilapidated school buildingsi community-based drug treatment and
prevention programs; community-based domestic violence intervention programs; community-based
gang violence prevention/intervention programs; community-based social/outreach organizations that:
feed the hungry, house the homeless, employ the jobless, provides free medical care for unemployed
poor people, and mentorship programs that provides structure and guidance for at-risk youth; and
community-ba$ed reentry programs that assist newly released prisoners in transitioning from anti-social
attitudes and behaviors- which often leads to crime- to becoming pro-social, forward-thinking,
contributing members of our communities.
In conclusion, the abolition of parole has not significantly prevented, reduced, or deterred crime any
more than it did prior to 1995. The abolition of parole has resulted in a dramatic increase in the prison
population which has left prisons overcrowded, understaffed, operating over budget, and has left many
long-term rehabilitated prisoners languishing in prison for decades will no realistic opportunity for
release for crimes we committed in our youth. As the matters presented in this petition evidences, the
abolition of parole in Virginia was never about crime prevention or public safety. It was about trading
human lives and freedoms in exchange for federal grants to expand an already massive for-profit prison
industrial complex resulting in the construction of prisons that weren't needed.
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In consideration of the above, we, the Undersigned prisoners at

Buckingham Correctional Center, prays that the spirit of mercy, fair\,_./

ness and justice will move you to grant us clemency in the form of
condi ti:onal pardons or sentence commutations. Further, we pray .that
you and members of the Senate and House of Delegates will take a bipartisan approach in the 2016 General Assembly Session to : 1) AMEND
and REENACT V.A.Code 19.2-303 to allow prisoners serving lengthy
prison terms (de facto (practical) numerical life sentences) for
felonies committed on or after January 1, 1995- upon complet.lon of

an Education/Rehabilitation/Reentry Preparedness Program and after
serving a base minimum of twenty (20) consecutive years- to petition
the court that heard the case for a suspension or reduction of the unserved portion of the sentence; 2) AMEND and REENACT V.A. Code 19.2298.0l(F) so that the failure to impose a $entence within the ~ang~
recommended by the sentencing guidelines to. be reviewable of apt>ea~;
and 3) REPEAL V.A. Codes 53.1-165.1 and 53.1-202.3 which will effectively abolish long-standing draconian Truth-in-Sentencing practices,
restore Geod Conduct Allowances (Credits) under VrA. Code 53.1-201,

and restore/reinstate discretionary parole eligibility under

V~A.

Code 53.1-151 through 53.1-155. The effects of amending and repealing
the above Codes shall be RETROACTIVELY applied to all prisoners
currenly held in the Virginia,Department of Corrections.
Respectfully submitted,
The Undersigned
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42 USCA Sec. 13701, Definitions

*119007 42 U.S.C.A. § 13701
'\....._/,

UNITED STATES CODE
ANNOTATED
TITLE 42. THE PUBLIC
HEALTH AND WELFARE
CHAPTER 136. VIOLENT

CRIME CONTROL AND LAW
ENFORCEMENT
SUBCHAPTER I. PRISONS
PART A. VIOLENT
OFFENDER
INCARCERATION AND
TRUTH-IN-SENTENCING
INCENTIVE GRANTS
Current through P.L. 113-163 (excluding
P.L 113-128) approved 8-8-14

§ 13701. Definitions
Unless otherwise provided, for purposes of this
part-(1) the term "indeterminate sentencing"
. means a system by which-(A) the court may impose a
sentence of a range defined by statute; and
(B) an administrative agency,
generally the parole board, or the court,
controls release within the statutory range;
(2) the term "part I violent crime" means
murder and nonnegligent manslaughter, forcible
rape, robbery~ and aggravated assault as
reported to the Federal Bureau of Investigation
for purposes of the Uniform Crime Reports;
and
(3) the term nstate" means a State of the
United States, the District of Columbia, the
Commonwealth of Puerto Rico, the United
States Virgin Islands, American Samoa, Guam,
and the Northern Mariana Islands.
CREDIT(S)
(Pub.l. 103-322, Title IL§ 20101, as added Pub.L. 104-134,
Title[,§ IOl[(a)]{Title I,§ I 14(a)], Apr.. 26, 1996, 110 Stat.
1321-15: renumbered Title I PubL 104-140, § l(a), May 2,

1996, lf OStat. 1327.)

HISTORICAL NOTES
HISTORICAL AND STATUTORY
NOTES
Prior Provisions
A prior section 13701, Pub.L. 103-322, Title II, § 20101,
Sept. 13, 1994, 108 Stat. 1815, related to. grants for
correctional facilities prior to the general revision of this part
by Pub.L. 104-134, Title I, § IOI[(a)] [Title I, § l 14(a)],
Apr. 26, 1996, 110 Stat. 1321-14; renumbered Title I Pub.L.
104-140, § l(a), May 2, 1996, 110 Stat. 1327.

Short Title
2013 Amendments. Pub.L. 113-4, § l, Mar. 7, 2013, 127
Stat. 54, provided that:
"This Act [see Tables for
classification] may be cited as the 'Violence Against Women
Reauthorization Act of2013'."
Pub.L. 113-4, Title X, § 1001, Mar. 7, 2013, 127 Stat.
127, provided that: "This title [Pub.L. 113-4, Title X, §
1001 et seq., Mar. 7, 2013, 127 Stat. 127, amending 42
U.S.C.A. § 14135, and enacting provisions set out as notes
under 42 U.S.C.A. § 14135] may be cited as the 'Sexual
Assault Forensic Evidence Reporting Act of 2013' or the
'SAFER Act of2013 1• 11
2012 Amendments. Pub.L. I 12-253; § I, Jan. IO, 2013,
126 Stat. 2407, provided that: "This Act [enacting 42
U.S.C.A. §§ 14137 to 14137c and amending 42 U.S.C.A. §
14135] may be cited as the 'Katie Sepich Enhanced DNA
Collection Act of2012'. 11

*119008 2008 Amendments. Pub.L. 110-360, § 1, Oct. 8,
2008, 122 Stat. 4008, provided that: 'This Act [amending
42 U.S.C.A. §§ 14135, 14136, and 14136a] may be cited as
the 'Debbie Smith Reauthorization Act of2008 1• 11
2006 Amendments. Pub.L. l 09-248, Title VI, § 611, July
27, 2006, 120 Stat. 632, provided that: "This subtitle
[Subtitle B (§§ 611 to 617); amending provisions set out as
notes under 42 U.S.C.A. § 13 751] may be cited as the
'National Police Athletic League Youth Enrichment
Reauthorization Act of2006 1• 11
Pub.L. I 09-162, § I, Jan. 5, 2006, 119 Stat. 2960, as
amended Pub.L. 109-271, § l(a), Aug. 12, 2006, 120 Stat.
750, provided that:
"(a) In generat.--This Act [enacting 8 U.S;C.A. §§ l 105a,
1375a, 18 U.S.C.A. §§ 117 and 3298, 28 U.S.C.A. §§ S99A
and 5998, and 42 U.S.C.A. §§ 280b-4, 280g-4, 294h, 3712a,
3712b to 3712g, 3715a, 3743, 3751 to 3758, 3796gg-2,
3796gg-8 to 3796gg-11, 3796hh-5, 13013a, 13925, 13973,
14043, 14043a, 14043a-l to 14043a-3, 14043b, 14043b-1 to
14043b-4, 14043c, l4043c-l to 14043c-3, 1043d, 14043d-l
to 14043d-4, 14043e, 14043e-1to14043e-4, 14043f, 14044f
, 14045, 14045a, 14045b, 14045c, 14045d, and 15202;
amending 8 U.S.C.A. §§ 1101, 1151, 1153, 1154, 1182,

1184, 1229, 1229a to 1229c, 1231, 1255, 1258, 1357, 1367,
and 1375a, 18 U.S.C.A. §§ 475, 716, 1791, 1960, 2241 to

© 2014 Thomson Reuters. No claim to original U.S. Govt. works.
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42 USCA Sec. 13702, Authorization of grants

*119013 42 U.S.C.A. § 13702
(1) In general

UNITED STATES CODE
ANNOTATED
*119014 TITLE 42. THE
PUBLIC HEALTH AND
WELFARE
CHAPTER 136. VIOLENT
CRIME CONTROL AND
LAW ENFORCEMENT
SUBCHAPTER I ..PRISONS
PART A. VIOLENT
OFFENDER
INCARCERATION AND
TRUTH-IN-SENTENCING
INCENTIVE .GRANTS
Current through P.L. 113-163
(excluding P.L. 113-128) approved
8-8-14

. § 13702. Authorization of grants
(a) In general

The Attorney General shall provide Violent
Offender Incarceration grants under section 13 703
.· of this title and Truth-in-Sentencing Incentive
grants under section 13704 of this title to eligible

Subject to paragraph (2), States may enter
into regional compacts to carry out this part.

Such compacts shall be treated as States under
this part.
(2) Requirement

To be recognized as a regional compact
for eligibility for a grant under section 13703 or
13704 of this title, each member State must be
eligible individually.
(3) Limitation on receipt of funds

No State may receive a grant under this
part both individually and as part of a compact.

(c) Applicability
Notwithstanding the eligibility requirements of
section 13704 of this title, a State that certifies to
the Attorney General that, as of April 26, 1996,
such State has enacted legislation in reliance on
this part, as enacted on September 13, 1994, and
would in fact qualify under those provisions, shall
be eligible to receive a grant for fiscal year 1996
as though such State qualifies under section 13704
of this title.

States-.:

(1) to build or expand correctional
facilities to increase the bed capacity for the
confinement of persons convicted of a part l
violent crime or adjudicated delinquent for an
act which if committed by an adult, would be a
part 1 violent crime;
(2) to build or expand temporary or
permanent correctional facilities, including
facilities on military bases, prison barges, and
boot camps, for the confinement of convicted
nonviolent offenders and criminal aliens, for the
purpose of freeing suitable existing prison space
for the confinement of persons convicted of a
part 1 violent crime;
(3) to build or expand jails; and
(4) to carry out any activity referred to in
section 3797w(b) of this title:
(b) Regional compacts

CREDIT(S)
*119015 (Pub.l. 103-322, Title II, § 20102, as added Pub.l.
104-134, Title I,§ JOI [(a)]{Title I,§ 114(a)], Apr. 26, 1996,
110 Stat. 1321-15; renumbered Title I Pub.L. 104-140, §
J(a), May 2, 1996, 110 Stat. 1327; Pttb.L. 110-199, Title I,
§ 104(a), Apr. 9, 2008, 122 Stat. 669.)

HISTORICAL NOTES
HISTORICAL AND STATUTORY
NOTES
Revision Notes and Legislative Reports

2008 Acts. House Report No.

110~140,

see 2008 U.S.

Code Cong. and Adm. News, p. 24.
Statement by President, see 2008 U.S. Code Cong. and

Adm. News, p. SI 0.
Amendments
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42 USCA ~ec. 13703, Violent offender incarceration grants

*119016 42 U.S.C.A. § 13703

UNITED STA.TES CODE
ANNOTATED
TITLE 42. THE PUBLIC
HEALTH AND WELFARE
CHAPTER 136. VIOLENT
CRIME CONTROL AND LAW
ENFORCEMENT
SUBCHAPTER I. PRISONS
PART A. VIOLENT
OFFENDER
INCARCERATION AND
TRUTH-IN-SENTENCING
INCENTIVE GRANTS
Current through P.L. 113-163 (excluding
P.L. 113-128) approved 8-8-14

§ 13703. Violent. offender incarceration
grants
(a) Eligibility for minimum grant

To be eligible to receive a minimum grant under
this section, a State shall submit an application to
the Attorney General that provides assurances that
the State has implemented, or will implement,
correctional policies and programs, including
truth-in-sentencing laws that ensure that violent
offenders serve a substantial portion of the
sentences imposed, that are designed to provide
sufficiently severe punishment for violent
offenders, including violent juvenile offenders,
and that the prison time served is appropriately
related to the determ.ination that the inmate is a
violent offender and for a period of time deemed
necessary to protect the public.
(b) Additional amount for increased percentage of
persons sentenced and time served
A State that received a grant under subsection
(a) of this section is eligible to receive additional
grant amounts if such State demonstrates that the
State has, since 1993-( 1) increased the percentage of persons
arrested for a part 1 violent crime sentenced to

prison; or
(2) increased the average prison time

actually served or the average percent of
sentence served by persons convicted of a part 1
violent crime.
Receipt of grant amou11ts under this subsection
does not preclude eligibility for a grant under
subsection (c) of this section.
(c) Additional amount for increased rate of
incarceration and percentage of sentence served
A State that received a grant under subsection
(a) of this section is eligible to receive additional
grant amounts if such State demonstrates that the
State has-(1) since 1993, increased the percentage
of persons arrested for a part l violent crime
sentenced to prison, and has increased the
average perc~nt of sentence served by persons
convicted of a part 1 violent crime; or
(2) has increased by 10 percent or more
over· the most recent 3-year period the number
of new court commitments to prison of persons
convicted of part 1 violent crimes.
Receipt of grant amounts under this subsection
does not preclude eligibility for a grant under
subsection (b) of this section.
CREDlT(S),
(Pub.L. 103-322. Title II, § 20103, as added Pub.L. 104-134,
Title!,§ 101 [(a)][Title I.§ 114{a)], Apr. 26, 1996, 110 Stat.
1321-16; renumbered Title I Pub.L. 104-140, § J(a), May 2,
1996, 1 IO Stat. 1327.)

*119017 HISTORICAL NOTES
HISTORICAL AND STATUTORY
NOTES
Prior Provisions
A prior section 13703, Pub.L. 103-322, Title II, § 20103,
Sept. 13, 1994, 108 Stat. 1817, related to Violent Offender
Incarceration Grants prior to the general revision of this part
by Pub.L. I 04-134, Title I, § 101 [(a)][Title I, § 114(a)], Apr.
26, 1996, I 10 Stat. 1321-14; renumbered Title I Pub.L.

104-140, § l(a), May 2, 1996, 110 Stat. 1327.
Controlled Substance Testing and Intervention; Availability
of Funds
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42 USCA Sec. 13704, Truth-in-sentencing ince~tive grants

*119018 42 U.S.C.A. § 13704

UNITED STATES CODE
ANNOTATED
TITLE 42. THE PUBLIC
HEALTH AND WELFARE
CHAPTER 136. VIOLENT
CRIME CONTROL AND LAW
ENFORCEMENT
SUBCHAPTER I. PRISONS
PART A. VIOLENT
OFFENDER
INCARCERATION AND
TRUTH-IN-SENTENCING

INCENTIVE GRANTS
Current through P.L. 113-163 (excluding
P.L. 113-128) approved 8-8-14

§ 13704. Truth-in-sentencing incentive
grants
(a) Eligibility

To be eligible to receive a grant award under
this section, a State shall submit an application to
the Attorney General that demonstrates that-(l)(A) such State has implemented truthin-sentencing laws that-(i) require persons convicted of a
part 1 violent crime to serve not less than 85
percent of the sentence imposed (without
counting time not actually served, such as
administrative or statutory incentives for
good behavior); or
(ii) result in persons convicted of a
part 1 violent crime serving on average not
less than 85 percent of the sentence imposed
(without counting time not actually served,
such as administrative or statutory incentives
for good behavior);
(B) such State has t_ruth-in-sentencing
laws that have been enacted, but not yet
implemented, that require such State, not later
than 3 years after such State submits an
application to the Attorney General, to provide
that persons convicted of a part 1 violent crime
serve not less than 85 percent of the sentence

imposed (without counting time not actually
served, such as administrative or statutory
incentives for good behavior); or
(C) in the case of a State that on April 26,
1996, practices indeterminate sentencing with
regard to any part l violent crime-(i) persons convicted of a part 1
violent crime on average serve not less than
85 percent of the prison term established
under the State's sentencing and release
guidelin~s; or
(ii) persons convicted of a part I
violent crime on average serve not less than
85 percent of the maximum prison term
allowed under the sentence imposed by the
court (not counting time not actually served
such as administrative or statutory incentives
for good behavior); and
(2) such State has provided assurances
that it will follow guidelines established by the
Attorney General in reporting, on a quarterly
basis, information regarding the death of any
person who is in the process of arrest, is en
route to be incarcerated, or is incarcerated at a
municipal or county jail, State prison, or other
local or State correctional facility (including any
juvenile facility) that, at a minimum, includes..(A) the name, gender, race,
ethnicity, and age of the deceased;
*119019 (B) the date, time, and
location of death; and
(C) a brief description of the
circumstances surrounding the death.
(b) Exception

Notwithstanding subsection (a) of this section, a
State may provide that the Governor of the State
may allow for the earlier release of-( 1) a geriatric prisoner; or
(2) a prisoner whose medical condition

precludes the prisoner from posing a threat to
the public, but only after a public hearing in
which representatives of the public and the
prisoner's victims have had an opportunity to be
heard regarding a proposed release.
CREDIT(S)
(Pub.L. 103-322, Title II.§ 20104, as added Pub.L. 104-134,
Title I.§ /Ol[(a)][Title /, § 114(a)], Apr. 26, 1996, /JO Stat.
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Sec. 53.1-165.1, Limitation on the application of parole statutes

*73620 VA Code Ann. § 53.1-165.1
."-._./

WEST'S ANNOTATED CODE
OF VIRGINIA
TITLE 53.1. PRISONS AND
OTHER METHODS OF
CORRECTION
CHAPTER 4. PROBATION
AND PAROLE
ARTICLE 3. PROCEDURES
GOVERNING PAROLE

Key Numbers

Statutes ~258 .
Westlaw Topic No. 361.
Encyclopedias
C.J.S. Statutes§ 397.

REFERENCES

RESEARCH REFERENCES
Forms
Virginia Practice Criminal Procedure Forms § ·19:28,
Memorandum in Support of Motion for Sentencing Expert.

Current through the End of2014 Reg.
Sess. and includes cc. 1 and 2 from the

2014 Sp. S. I.

§ 53.1-165.1. Limitation on the application
of parole statutes
The provisions of this article, except §§
53.1-160 and 53.1-160.1, shall not apply to any
sentence imposed or to any prisoner incarcerated
upon a conviction for a felony offense committed
on or after January 1, 1995. Any person sentenced
to a term of incarceration for a felony offense
committed on or after January 1, 1995, shall not

be eligible for parole upon that offense.
CREDIT(S)
Acts 1994, Sp. S. fl c. 1, ejf. Oct. 13, 1994; Acts 1994, Sp.
S. II. c. 2, eff. Oct. 13, 1994.

REFERENCES
LAW REVIEW AND JOURNAL
COMMENTARIES
Death by Irrelevance:
The Unconstitutionality of
Virginia's Continued Exclusion of Prison Conditions
Evidence to Assess the Future Dangerousness of Capital
Defendants. Lindsey, 22 Wm. & Mary Bill Rts. J. 1257
(2014).
Transcript of Speech on Religion's Role in ·the
Administration of the Death Penalty. Robertson, 9 Wm. &
Mary Bill Rts. J. 215 (2000).

REFERENCES
LIBRARY REFERENCES

Treatises and Practice Aids

Virginia Practice Criminal Procedure§ 19:1, Non-Capital
Cases--Jury Sentencing.
Virginia Practice Jury Instruction § 57:5, Informing the
Jury of the Abolition of Parole.
Virginia Practice Jury Instruction § 57:24, Function of
Jury in Fixing Punishment.
·

ANNOTATIONS
NOTES OF DECISIONS
*73621 Instructions 1
Voir dire 2
1. Instructions

Fairness to both a defendant and the Commonwealth
requires that jurors be told that, despite the abolition of
parole, certain defendants still qualify for geriatric release;
however, when a defendant does not qualify for geriatric
release, the jury need only be infonned that the defendant is
not eligible for parole. Bell v. Com., 2002, 563 S.E.2d 695,
264 Va. 172, certiorari denied 123 S.CC860;·537u:s:1123;· - ·
154 L.Ed.2d 805, habeas corpus denied 413 F.Supp.2d 657,
affirmed 260 Fed.Appx. 599, 2008 WL 59946, certiorari
granted in part 128 S.Ct. 2108, 553 U.S. 1031, 171 L.Ed.2d
228, certiorari dismissed as improvidently granted 129 S.Ct.
393, 555 U.S. 55, 172 L.Ed.2d 353. Sentencing And
Punishment ~368.5
Fishback error by not instructing jury on the abolition of
parole for non-capital felony offenses entitled defendant to
remand for a new sentencing hearing only, not for a new
trial. Hills v. Com., 2001, 553 S.E.2d 722, 262 Va. 807.
Criminal Law ~ 1181 :5(8)
2. Voir dire

Defendant was not entitled to voir dire examination of
prospective jurors concerning their understanding of the
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VA Code Ann. Sec. 53.1-165.l, Limitation on the application of parole statutes
status of parole in felony cases and defendant's ineligibility.

Hills v. Com., 2001, 553 S.E.2d 722, 262 Va. 807. Jury
~131(1)
.

© 2014 Thomson Reuters. No claim to original U.S. Govt. works.

Page2

EXHIBIT

c

VA Code Ann. Sec. 53. l ·20 I, Classification system for good conduct allowance·

*73751 VA Code Ann. § 53.1-201

WEST'S ANNOTATED CODE
OF VIRGINIA
*73752 TITLE 53.1. PRISONS
AND OTHER METHODS OF
CORRECTION

CHAPTER6.
COMMENCEMENT OF
TERMS; CREDITS AND
ALLOWANCES
ARTICLE- 3. GOOD
CONDUCT ALLOWANCES
FOR PERSONS
COMMITTED ON OR AFTER
JULY 1, 1981

Page 1

persons whose conduct and performance in their

assighments are marginal.
Persons requiring
. intensive supervision .in their assignments and
exhibiting minor disciplinary problems may be
assigned to Class III.
4. Class IV at a rate of no credit for each thirty
days served. Class IV shall be reser\red for
persons who are in isolation or segregation status
for disciplinary or security reasons and persons
whose conduct and performance in · their
assignments are so unsatisfactory as to eliminate
consideration for good conduct allowance.

Persons may be reclassified for art increase or
decrease in class according to rules and
regulations established pursuant to§ 53.1-200.
CREDIT(S)

Current through the End o/2014 Reg.

Sess. and includes cc. I and 2 from the

Acts 1982; c. 636.

2014 Sp. S. l

REFERENCES
§ 53.1-201. Classification system for good
conduct allowance
Good conduct allowances shall be based upon a
four-level classification system. Such system shall
be established as follows:

1. Class I at a rate of thirty days credit for each
thirty days served. Class I shall be reserved for
petsons whose initiative, conduct and performance
in their assignments are exemplary. Consideration
for Class I credit shall be given to persons who
perform in assignments requiring a high degree of
. . ... ·trust, extra long- hours or specialized skills~
2. Class II at a rate of twenty days credit for
each thirty days served. Class II shall be reserved
for persons whose initiative. conduct and
performance in their assignments are satisfactory.
Consideration for Class II credit shall be given to
persons who require moderate supervision in their
assignments at1d whose assignments require
responsibility in the care and maintenance of
property.
3. Class III at a rate of ten days credit for each
thirty days served. Class III shall be reserved for

LAW REVIEW AND JOURNAL
COMMENTARIES
The Constitutionality of Prison-Sponsored Religious
Therapeutic Communities. Roberts, 15 Regent U. L. Rev. 69
(2002•2003).

REFERENCES
LIBRARY REFERENCES
Key Numbers
Prisons ~15(4).
Westlaw Topic No. 310.
*73753 ALR Library
Withdrawal, forfeiture, modification, or denial of goodtime allowance to prisoner, 95 A.L.R. 2d 1265.

Encyclopedias

C.J.S. Prisons and Rights of Prisoners§§ 150, 153.
Trial Strategies
22 Am. Jur. Trials 1, Prisoners' Rights Litigation.

ANNOTATIONS
NOTES OF DECISIONS
Due process 1
Equal protection 2
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··v-xcoae'A:nrcsec-.-s3:1-:20-1·;·c1assificatiofrsystefri-ror-go-ocfcoiidiicE.aifowance··Establishment clause 4
Immunity 5
Liberty interests 3

1. Due process
Petitioner who earned good time credits under Virginia
law while he was incarcerated was not denied the credits in
violation of due process when, following his early· release

.
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last six weeks of a sentence, and BOP's method furthered the
statute's basic purpose and objective by rewarding and
reinforcing a readily identifiable period of good behavior and
by. tying the award of good time credits directly to good
behavior during the preceding year of imprisonment. Barber
v. Thomas, 2010, 130 S.Ct. 2499, 560 U.S. 474, 177 L.Ed.2d
1. Prisons ~246
Under Virginia statutes governing good time credits,

through use of the credits, he violated parole and was

petitioner who was serving sentence subject to statute had

ordered incarcerated for unserved portion of original term of
imprisonment. U.S.C.A. Const.Amend. 14; Va.Code 1950,
§§ 53.1-165, 53.1-199, 53.1-201. Brown-El v. Virginia
Parole Bd., 1996, 948 F.Supp. 558. Constitutional Law~
4829; Constitutional Law ~4838; Pardon And Parole

protected liberty interest in opportunity to earn good time
credits while incarcerated. U.S.C.A. Const.Amend. 14;
Va.Code 1950, §§ 53.1-199, 53.1-201. Brown-El v. Virginia
Parole Bd., 1996, 948 F.Supp. 558. Constitutional Law~
. 4829; Prisons ~245(3)

(§;:;::>16

2. Equal protection

Equal protection clause required that state prisoners held
in local jails for more than 90 days after sentencing were
entitled to have same opportunity to earn good conduct
credits as inmates in state facilities had, were entitled to have
opportunity to work and earn pay that inmates in state
facilities had, were entitled to comparable technical training
programs as those inmates in state facilities received, were
entitled to same visitation privileges that similarly situated
inmates in state system had, were entitled to have, to extent
possible, recreation opportunities equal to those granted to
inmates in state facilities, and were entitled to counseling
that. similarly situated prisoners in state system received.
Va.Code 1950, §§ 53-15 l(a). 53-209. l, 53-209.4, 53-213,
53-213.l; U.S.C.A.Const.Amend. 14. Hill v. Hutto, 1982,
537 F.Supp. 1185. Constitutional Law ~3824

*73754 3. Liberty interests
Method used by Bureau of Prisons (BOP) to calculate
good time credit based on the length of time that the prisoner
actually served, rather than either the length of the sentence
imposed or based on the treatment of a sentence as a series of
"administrative segments," reflected the most natural reading
of good time credit statute, and thus was lawful; BOP's
method tracked the statute's language by awarding credit at
-····- ·· the end of each year of imprisonment;· subject to the statute':r · ·
special instruction requiring proration and crediting during

Due process clause does not create for prison inmate
liberty interest in earning certain number of good-time
credits, and, thus, court must look to state law or regulation
to determine if protected liberty interest has been created.
U.S.C.A. Const.Amend. 14. Ewell v. Murray, 1993, 813
F.Supp. I I 80. Constitutional Law ~4829
4. Establishment clause

Prison officials violated Establishment Clause by limiting
availability of good time credits to inmates attending
"Therapeutic Community Program 11 that impliedly espoused
religion, through emphasis on spirituality and encouragement
to inmates to turn their lives over to "higher power"; while
attendance was voluntary, inmates were coerced into
attending due to lack of alternatives for acquiring good time
credits. Nusbaum v. Terrangi, 2002, 210 F.Supp.2d 784.
Constitutional Law ~1426; Prisons ~245(4)

*73755 5. Immunity
Prison officials had qualified immunity from suit claiming
that conditioning good time credits to attendance at
"Therapeutic Community Program," which was religiously
based, violated Establishment Clause; there was earlier court
decision finding, more religiously explicit program in
violation, and officials ·had made good faith, albeit
unsuccessful. efforts to secuarlize program. Nusbaum v.
Tetrarigi;··2002;210 F.Supp.2d-·1s4;·· Civn···Rlgiifs~·
1376(7)
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Page 1

Department of Juvenile Justice shall provide a
report .that describes the juvenile's adherence to
the facility's rules and the juvenile's progress
toward treatment goals and objectives while
sentenced as a serious juvenile offender under §
16.1-285 .1. Notwithstanding any other provision
of law, no portion of any sentence credits earned
shall be applied to reduce the period of time a

*73762 VA Code Ann.§ 53.1-202.3
WEST'S ANNOTATED CODE
OF VIRGINIA
TITLE 53.1. PRISONS AND
OTHER METHODS OF
CORRECTION

CHAPTER6.

person must serve before becoming eligible for

COMMENCEMENT OF
TERMS; CREDITS AND
ALLOWANCES
ARTICLE 4. EARNED
SENTENCE CREDITS FOR
PERSONS COMMITTED UPON
FELONY OFFENSES
COMMITTED ON OR AFTER

parole upon any sentence.
CREDIT(S)
Actd994, Sp. S. fl c. 1, elf. Oct. 13, 1994; Acts 1994, Sp.
S. II, c. 2, eff. Oct. 13, 1994; Acts 2008, c. 517. *73763

REFERENCES
LIBRARY REFERENCES

JANUARY 1, 1995

Key Numbers
Prisons ~15(4).
Westlaw Topic No. 310.

Current through the End o/2014 Reg.
Sess. and includes cc. 1 and 2 ji-om the

2014 Sp. S. L

§ 53.1-202.3. Rate at which sentence credits

Encyclopedias
C.J.S. Prisons and Rights of Prisoners§§ 150, 153.

ANNOTATIONS

may be earned; prerequisites
A maximum of four and one-half sentence
credits may be earned for each 30 days served.
The earning of sentence credits shall be
conditioned, in part, upon full participation in and
cooperation with programs to which a person is
assigned pursuant to§ 53.1-32.1. For a juvenile
sentenced to serve a portion of his .sentence as a
serious juvenile offender under § 16.1-285.1,
consideration for earning sentence credits shall be
conditioned, iii part, upoi1 full partiCipation in
cooperation with programs afforded to the juvenile
The
. during that portion of the sentence.

and

NOTES OF DECISIONS
Eligibility for credits 1
1. Eligibility for credits
Inmates may not earn sentence credits pursuant to §
53.1~202.3

unless they serve a sentence of at least thirty

days, and earned sentence credits may not be prorated. 1995
Op.Atty.Gen. No. 221, Dec. 15, 1995.

So long as a ·person serves at least a total of thirty days,- the
person may earn sentence credits for serving a sentence on
weekends in local correctional facilities. 1995 Op.Atty.Gen .
No. 221, Dec. 15, 1995.
·
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